The European Union (EU) is a supranational organization established under international law. Nevertheless, over several decades, it has evolved into a suis generis international entity with its own legal order, significant competences and an effective enforcement mechanism. The Court of Justice of the European Union (CJEU), which under the Treaty has exclusive jurisdiction to interpret EU law and to review the legality of any EU secondary legislation,1 has emphasised the unique nature of the EU.2 The EU Member States did not delegate but transferred some sovereign rights to the EU meaning that only the EU has competence to act, either internally or externally, in a number of fields of activity. Furthermore, the transfer of sovereignty has not only occurred by expressed provision in the EU Treaties but also by the EU adopting extensive secondary legislation and thus occupying the field.3 This latter process means that for some activities, the initial shared competence to act has been replaced by exclusive EU competence. In this chapter the focus is on the extent to which the EU has competence to regulate the seabed under the sovereign jurisdiction of the EU Member States and the manner in which the competence has been exercised. The chapter will explain first the extent of the EU's competence in respect of the relevant seabed (Section 2). Then, the chapter will, by way of illustration of the level of policy and legislative activity, consider two areas affecting the seabed: the EU's policy in respect of seabed mining and the application of EU environmental protection and liability legislation to the seabed (Section 3). In neither area has there been EU legislation adopted specifically in respect of the seabed. However, several policy papers have been published by the European Commission on seabed mining which demonstrates the Commission's intention for the EU to be an 1 Article 263 TFEU. 2 E.g. Van Gen den Loos, 26/62 [1963] ECR 1. 3 When the EU and the EU Member States share a competence, the latter lose their 'competence' (power to take decisions) when the EU decides to regulate in that area. The EU is said to 'occupy the field' meaning that the EU Member States no longer have the right to legislate in the covered area. Case 22/70 Commission v Council (ERTA Case)
active player in exploiting the seabed such as deep seabed mining. Similarly, current environmental protection legislative measures can be interpreted so as to extend their scope to the seabed. The last part of the chapter will provide some concluding observations (Section 4).
EU Competences in Respect of the Seabed
According to Article 5 of the Treaty on European Union (TEU), the EU competences are governed by the principle of conferral. This has two implications worth noticing in the context of the issues discussed in this chapter. First, the EU may only act within the limits conferred upon it by the TEU or the Treaty on the Functioning of the European Union (TFEU). Secondly, these competences may only be used to achieve the objectives set out in those treaties. Thus, competences not transferred to the EU, remain with the Member States. Competences conferred, may either become an exclusive EU competence, or a competence shared with the Member States.4 In matters concerning the use of the seabed, the competence is shared -with a possible caveat for measures affecting the use of the seabed taken under the common fisheries policy. However, the EU does not have competence relating to the continental shelf and the seabed unless the Member States have such competence under public international law. The TEU and TFEU are -for the time being -a last step in the development of what is now known as the European Union. Today the competence conferred on the EU to regulate matters pertaining to the market place is supplemented by TFEU part Three, Titles XX and XXI -on environment and energy respectively.
In order to comprehend fully the impact of EU law on matters pertaining to the use, and non-use, of the seabed, one has to acknowledge the effects of the general provisions of the TFEU on the four freedoms, i.e. free movement of goods, services people and capital, competition between undertakings and state aid on activities relating to the seabed. These effects are, to the extent EU law is applicable, independent of any legislative acts adopted by the EU addressing seabed use.
Article 191 TFEU provides that EU policy on the environment shall contribute to the pursuit of four objectives. Among these we find traditional environmental aims such as the preservation, protection and improvement of the quality of the environment, but also prudent and rational utilization of natural resources. Article 192 TFEU provides the legal basis for legislative acts implementing EU's policy on the environment. These measures are to be adopted by majority voting according to the ordinary legislative procedure provided for in Article 114 TFEU. However, according to Article 192 (2) TFEU, some decisions nevertheless require unanimity. Among these are measures affecting 'land use' and measures 'significantly affecting a Member State's choice between different energy sources' . Whether 'land use' also cover use of the seabed, may be open to debate.
Article 194 provides for an EU policy on energy, and a legal basis for measures implementing this policy. The measures taken according to Article 194 TFEU may, 'without prejudice to Article 192(2), however not affect a Member State's right to determine the conditions for exploiting its energy resources, its choice between different energy resources and its general structure of energy supply.
As a legal topic, the EU and the use of the seabed have two dimensions. One dimension being the external, i.e. issues pertaining to the powers of EU institutions in interaction with third states -both within the framework of conventions to which EU is a party, like the UN Convention on the Law of the Sea (UNCLOS), and in relation to conventions where only (some) of the Member States are parties. As a matter of EU law, the EU has exclusive competence in certain areas covered by the Convention, and shared competence in others. Pursuant to Article 5(1) of Annex IX to the Convention, a declaration specifying these areas has been given.
The other dimension is the internal dimension, i.e. issues pertaining to EU competence to regulate activities taking place outside the territories of the Member States. This internal dimension gives rise to two discussions. The first being to what extent EU law applies to measures taken by Member States that relate to activities taking place outside their territory but under their jurisdiction. The other being to what extent the EU has competence to oblige the Member States to undertake certain activities, for instance explore for natural resources, make certain uses of the seabed, lay (or allow) cables and pipelines, etc.
In public international law, terms like 'territory' , 'continental shelf' , and 'economic zone' are used to define the sovereignty and jurisdiction of states. Turning to Article 52 TEU, we see that this provision proclaims that the EU Treaties apply to the Member States, and that the territorial scope of the treaties is specified in Article 355 TFEU. Article 355 TFEU does however not shed much light on the application of EU law outside the territories of the Member A Member State which takes advantage of the economic rights to prospect and/or exploit natural resources on that part of the continental shelf which is adjacent to it cannot avoid the application of the EU law provisions designed to ensure the freedom of movement of persons working on such installations.6
The case concerned the application of EU law on the free movement of persons, but the same applies to other fields of EU law, national sovereignty carries EU law on its back, not unlike the snail carries its shell. Thus, the applicability of EU law to issues relating to geographical areas outside the territories of the Member States has to be decided on the basis of an interpretation of the relevant EU legal act and the Member States' jurisdiction over the issue and the area, and then made subject to possible functional caveats.
As a matter of comparison, under the Agreement on the European Economic Area (EEA Agreement), this may be different, as Article 126 EEA uses the term 'territory' , and expressly proclaims that the agreement is applicable to territories of the EFTA States and the territories to which EU law applies. Thus, the position of Norway is that the EEA Agreement, and thus EEA law, does not apply to matters concerning the Norwegian continental shelf, as these do not take place on Norwegian territory. The EFTA Surveillance Authority (ESA) has voiced a different opinion.7 5 Case C-347/10, ECLI:EU:C:2012:17. Whether the EU may adopt measures obliging the Member States to undertake certain activities, depends on the powers conferred on the EU by the Member States, and the prerequisites for executing those powers. As far as environmental issues are concerned, we have seen that measures affecting land use require unanimity, as do measures affecting a Member State's choice between energy resources,8 while EU measures shall not affect a Member State's right to determine the conditions for exploiting its energy resources.9
The Exercise of EU Competences with Respect of the Seabed
Two areas in respect of the seabed have been selected to illustrate the extent of the EU's competence to regulate the seabed and the manner in which it seeks to play a significant role internationally. Seabed mining, meaning the extraction of minerals10 from the seabed from a depth of more than 200 metres, is an economic activity at an embryonic stage but with immense potential to develop into a major industrial activity. It is therefore not surprising that the EU has expressed interest in playing a major role in shaping its governance.11 It is therefore appropriate to explore how the EU will achieve its objective (Section 3.1). Environmental protection and liability, on the other hand, is an area where the EU has already adopted a number of significant legal instruments, some of which have had impact on marine and maritime activities.
In this section of the chapter, the extent to which the legislation on environmental protection and liability applies to the seabed will also be considered (Section 3.2).
Seabed Mining (Minerals)
The first thing to be remembered about seabed mining is that it has not yet taken place anywhere in the world on a commercial basis. However, the idea of mining the seabed for the extraction of minerals and rare earth elements is not As far as the EU is concerned seabed mining is an economic activity with huge potential for EU undertakings engaged in seabed mining activities such as technology providers who are rapidly expanding the capabilities of underwater technology.13 Thus the EU, within the limits of its competence as discussed in Section 2, is certainly ensuring that it has a role to play in shaping this industry as part of its general industrial policy. The European Commission is thus engaged in commissioning a variety of studies and providing funding for projects14 that will reduce knowledge gaps associated with seabed mining as well as identifying the benefits and drawbacks of seabed mining operations. In addition, the Commission has issued a number of policy documents, 'communications' with relevance to seabed mining. 15 UNCLOS, to which both the EU and the EU Member States are parties, provides that each coastal State may regulate seabed mining in maritime areas under its national jurisdiction but it does not provide any legal framework as to how the task should be exercised. As far as seabed mining is concerned beyond the maritime areas under the jurisdiction of States, the so-called 'Area' , UNCLOS, supplemented by Part XI Implementation Agreement, provides an incomplete legal framework for seabed mining.16
Although UNCLOS governs the use of the oceans and their resources, sectoral activities such as seabed mining are the responsibility of an international institution, the International Seabed Authority (ISA).17 In its Joint Communication on international ocean governance published in November 2016,18 the European Commission stresses that the current international framework is not adequate to make sure that management of the oceans is sustained. The Communication highlights that ISA has not yet adopted a mining code setting out rules and procedures to govern seabed mining.19 In addition, the Commission expresses concern at the lack of coordination between the various international organisations with sector specific responsibilities for the oceans.20
The importance of this Commission document should not be underestimated. The strategy, namely the publication of policy papers identifying inefficiencies in international frameworks and setting out a number of proposed actions is not an uncommon practice before the Commission goes on, at a future date, to make legislative proposals for action and promote their adoption by the European Council and the European Parliament. Indeed in this Joint Communication, the Commission emphasises its experience of ocean management21 to claim that the EU is 'well placed to shape international ocean governance' .22
The Joint Communication specifies a number of actions that are to be initiated. In the context of seabed mining the relevant action (Action 1) relates to filing the gaps in the international ocean governance framework. The Commission commits to producing guidance 'on the exploration and exploitation of natural resources on the seabed areas under national jurisdiction, [in order] to assist coastal Member States to respect their duty under UNCLOS to protect and preserve the marine environment.'23
As to the internal dimension, it is clear from CJEU case law24 that EU law applies to maritime areas over which EU Member States have jurisdiction. Given that UNCLOS provides that each coastal State may regulate seabed mining in maritime areas under its national jurisdiction then it follows that the national law of the relevant EU Member States and EU law apply to seabed mining operations within those maritime areas. It is also clear that no EU legislation has been adopted specifically to govern exploration or extraction and exploitation of seabed mining either within maritime areas under the national jurisdiction of EU Member States25 or beyond. Thus, until the EU occupies this field by adopting specific legislation, the EU Member States have competence to act.
There is no doubt that the EU legislative measures, which are the most likely to have a potential significant impact on seabed mining activities, are the directives that have been adopted to protect the environment.26 A discussion of the application of these directives to seabed mining will be provided in the second section of this part of the chapter. However, given the fact that seabed mining is an economic activity, it is highly likely that a whole range of other secondary legislation, which has been adopted to regulate market operators in their economic activities, will also be applicable. There are, for example, EU directives which impose reporting obligations on undertakings, such as the obligation on large and listed companies to publish information on payments made to governments. 27 One major concern that is worth noting is the following. There are no international standards for seabed mining at present so the coastal states may adopt their own legislation accordingly which may give rise to a risk of different standards being applied. If this were to happen in respect of EU Member States it is highly likely that the EU would act under the competence granted under Article 114 TFEU28 and adopt legislation on the basis that harmonisation of national laws in respect of seabed mining was necessary to safeguard the EU's internal market objective. An alternative softer approach may be to promote the adoption of EU standards for seabed mining operations. This could, of course, also be problematic as you could have a different standard for the Area (ISA's responsibility) from that being applied to maritime areas under the jurisdiction of EU Member States for the same activity.
By way of summary the EU's position as far as its competence and policy on seabed mining is concerned is reasonably clear. EU law applies to maritime areas under the jurisdiction of EU Member States. Seabed mining is an economic activity and will be treated like any other economic activity within the internal market. Where necessary, the European Commission is likely to propose legislation to ensure that the seabed mining activity, within the jurisdiction of the EU Member States, is regulated and thus to ensure that the objectives of the internal market are achieved: no discrimination; free movement of goods, services people and capital, competition between undertakings and state aid.
Given that the EU and the EU Member States are party to UNCLOS and UNCLOS is an integral part of the EU legal order, the EU will respect international norms adopted under its auspices. Thus, as far as seabed mining activities in the Area are concerned, any activity will be governed by international law and the EU Member States will be encouraged by the European Commission to adopt the necessary laws under UNCLOS to protect and preserve the marine environment.
Nevertheless, in its latest Communication,29 the European Commission has made it clear that it will not wait for ISA's mining code before adopting its own guidelines to regulate seabed mining activities in maritime areas under the national jurisdiction of the EU Member States.
3.2
Environmental Regulation of Seabed Activities In the discussion above we have examined EU competence to regulate activities on the seabed and concluded that this competence is, generally, shared but to-date has not been exercised. However, by contrast to measures related to the seabed mining, several environmental measures relevant to the offshore sector have been adopted by the EU.
This section focuses on how the EU has exercised its competence to protect the environment from the pollution caused by seabed activities of the Member States and considers whether EU measures are adequate to address the environmental issues posed by the new uses of the seabed.
It is debatable whether environmental protection in the offshore sector should be achieved by the EU rather than by the Member States. Even in the absence of EU action some steps have been taken by EU Member States at national level to counteract risks of environmental damage which may result from offshore operations. In particular, this is achieved through a system of authorization of offshore activities, which require undertakings, amongst other obligations, to obtain licences and meet other requirements (as the case may be) prior to starting offshore operations.
Moreover, the State's duty to protect the environment from the pollution caused by offshore activities is set out in the international instruments. First, a general duty is imposed in UNCLOS30 on States to prevent, reduce and control pollution of the marine environment arising from or in connection with seabed activities subject to their jurisdiction. Secondly, two regional agreements, the Convention for the Protection of the Marine Environment of the North-East Atlantic (the OSPAR Convention)31 and the Offshore Protocol of Barcelona Convention,32 do regulate important environmental aspects of offshore activities in the North East Atlantic and in the Mediterranean Sea. By virtue of EU's accession to these agreements, their provisions are part of the EU's legal order and, therefore, binding on the EU and its Member States.
It is outside the scope of this chapter to give a detailed account of the national and international environmental safety rules applicable to the activities on the seabed within Member States' jurisdiction. It is sufficient to submit briefly that, in spite of the existence of some international and national safety regulations in this sector, important gaps and inconsistencies still exist. Importantly, the national approaches to risk management and safety culture in the offshore sector have been found to vary significantly among the EU Member States.33 Given the gaps and diversity of approach to risk management, the EU may play an important role in contributing to the improvement in the level of protection of the seabed environment across the EU by adopting secondary legislation harmonizing the national approaches and thus ensure that a minimum standard of safety applies in all EU Member States active in the offshore sector.
As mentioned previously, Article 191(2) TFEU sets out the following principles for EU environmental action which are also highly relevant to the offshore sector: the precautionary principle; the principle that preventive action should Finn Arnesen, Rosa Greaves and Alla Pozdnakova -9789004391567 Downloaded from Brill.com01/31/2020 08:32:43PM via free access be taken; the principle that rectification of environmental damage at source is a priority; and the principle that the polluter should pay. If not all, then at least some of these principles have counterparts in international law, and therefore are relevant (although not necessarily binding) on EU Member States.34 However, the scope and contents of the principles (and their legal effect) is unclear in international law and EU Member States' approaches to them may differ significantly.35 EU measures may, therefore, provide precise content and effect to the principles. A Common EU Action must be able to raise to an acceptable level the safety legislation of those EU Member States which fall below and to overcome divergences in the national approaches to the offshore safety culture and pollution preparedness among Member States. It is also important when drawing up a Common Action to take into consideration the probable transboundary impact of an offshore pollution incident in Member States' waters.
These ambitious aims can only be achieved if EU measures are adopted in a timely and effective manner which may not necessarily be possible due to the legislative procedures described in Section II above.36 Furthermore, the obligations set out in the EU legislative measure should be formulated precisely and in sufficient detail.37 Thus, in making the choice between a regulation or a directive the European Commission is likely to prefer a regulation which is directly applicable38 and does not require (or allow) any national implementing measures, while at the same time giving a possibility for EU legislators to envisage adoption of implementing legal acts where necessary.
However the obligations and responsibilities of the offshore actors provided in the relevant EU directives and examined in more detail below must be properly transposed in the national laws of Member States before they become applicable to these actors.40 Over time, the EU adopted several secondary legislative measures which give effect to the principles laid down in Article 191 TFEU in respect of the protection of the marine environment. It is important to note that EU's provisions regulating environmental issues in the offshore sector are found in a range of directives. Some of these measures have general application and regulate all sectors, including the offshore sector, unless expressly excluded from their scope. The relevant directives41 are: the Marine Strategy Framework Directive;42 the Environmental Liability Directive;43 the Environmental Impact Assessment Directive;44 Directive on the conservation of natural habitats and of wild fauna and flora (Habitats Directive). 45 Initially, EU legislation adopted specifically for the offshore sector addressed only access to the markets of the EU Member States. For example, the Prospection, Exploration and Production of Hydrocarbon Directive (1994)46 mentions briefly the protection of the environment and biological resources as one of the grounds for a Member State to impose conditions and requirements on the activities regulated by the Directive.47
This Directive does not set out any specific criteria for Member States' decision to rely on the protection of the environment. However, the authorization 40 Above (n36), p. 55. 41 It is outside the scope of this section to address all these general directives in detail. The timeline of the EU environmental measures in the offshore sector shows that the adoption of the sector-specific measures were significantly speeded up after the Macondo blow out (Deepwater Horizon) in 2009. Such a major accident at an offshore installation is obviously capable of damaging the environment to such a significant extent that, in the absence of sufficiently effective rules, the objective of achieving 'good environmental status' would be seriously compromised. 48 After the Macondo, in 2012, the EU acceded to the Barcelona Offshore Protocol.49 The next step was the adoption of the Offshore Safety Directive (OSD) in 2013.50 Both instruments are concerned particularly (but not limited to) with transboundary pollution damage.
The OSD addresses only major offshore accidents and has a general geographic application. The Directive recognizes that major accidents are likely to have devastating and irreversible consequences on the marine and coastal environment.51 'Major environmental incidents' are included in the scope of the Directive only to the extent they result from such incidents and result, or are likely to result, in 'significant adverse' effects on the environment in accordance with the Environmental Liability Directive (ELD).
While the OSD aims at preventing major accidents in the oil and gas sector, or minimizing risks of such accidents, it does not include more subtle but systematic pollution arising from normal offshore operations. A detailed discussion of the issues relating to the EU rules on protection from such pollution is outwith the scope of this chapter. Regular discharges can be addressed through the emissions regulation.52 It should be noted in this respect, however, that the two regional instruments mentioned earlier -Barcelona Offshore Protocol and OSPAR Convention -contain a framework for addressing pollution in a broader meaning than the OSD.53 Furthermore, the OSD only applies to oil and gas (hydrocarbon) activities, and thereby excludes activities aimed at exploring and extracting other seabed minerals.54 The Directive applies only to activities within the limits of Member State's continental shelf.55
The preamble of the OSD expressly confirms the obligation for the EU environmental action to be supported by the high level of protection based on the principles referred to in Article 192 TFEU.56 The Directive does not define these principles for the purposes of the offshore sector, but rather gives them practical effect through the provisions envisaging specific obligations for the offshore sector players and authorities. Member States are free to introduce more stringent requirements than those envisaged in the Directive.57
The common feature of the EU environmental regulation is the focus on incidents which may cause 'significant adverse' effects to the environment. These are determined in line with the criteria provided for in the Environmental Liability Directive (ELD).58 However, the ELD criteria are open as they do not establish any standards or thresholds above which adverse effects on the environment become significant. Only damage with a proven effect on human health must be always classified as significant damage.59
The main rationale for limiting the scope of the OSD to major accidents with serious impact is based on the cost efficiency considerations inherent in the risk prevention and management strategies imposed by the Directive: preventive measures must be practicable and economically feasible, 'suitable' to prevent or limit consequences for human health and for the environment of major accidents in offshore oil and gas operations.60 This approach takes into consideration the realities faced by those entities that have the main responsibility for the safety of the offshore operations, i.e. operators. The approach based on 'suitability' criterion reflects the idea of the preventive principle generally: measures to be taken to prevent certain, identifiable risks should be limited by the 'feasibility' threshold. A very high level of environmental protection envisaged may not be feasible to maintain, but it is better to have realistic, workable standards instead of declaratory high ones.
Whereas some risks brought about by the offshore activities are certain and thereby require specific (i.e. 'suitable') measures, it is much more difficult to determine what measures are appropriate to address uncertain, scientifically yet unidentified, risks. It is unclear how much effort one should invest to avoid these unknown risks, but the precautionary principle requires that at least some proportionate efforts are undertaken to this end. At the same time this also means that we need to tolerate some level of uncertainty in the environmental risks if we want to benefit from the natural resources of the seabed.
While admitting that 'risks relating to major offshore accidents are significant' , OSD is aimed at risk minimization, not elimination.61 OSD introduces the concept of 'acceptable risk' which means that the operators should reduce the risk of a major accident as low as reasonably practicable, to the point where the cost of risk reduction would be grossly disproportionate to the benefits of such reduction.62
OSD is important because it imposes quite specific duties on Member States to introduce risk management and prevention requirements in the national laws. The OSD applies the standard of 'best practice' to determine the acceptable risk levels and to the accident prevention systems.63 The OSD accepts that the concept of a 'best' practice is dynamic and must evolve in the light of new knowledge, invention and technology developments.64 An important quality of 'the best' practice for major accident prevention in offshore is the goal-setting approach based on the risk assessment and reliable management system. This will particularly benefit Member States with poorly developed offshore safety culture. 65 In addition, a Major Hazard Report must be elaborated and kept up-to-date by the operators in order to meet the requirements of OSD relating to the preparing and carrying out offshore oil and gas operations.66 OSD facilitates the application of the Environmental Impact Assessment Directive to the offshore sector-specific challenges.67
In addition to the operator's own control based on the risk management and emergency response systems (which is also subject to independent verification), OSD requires that these two tasks are performed by different public bodies to ensure that the competent authority controlling offshore operations is independent from the licensing authority.68
The main task of the licensing authorities is to make sure that the applicants for such licences are capable of meeting the requirements for the corresponding offshore activities.69 The OSD establishes an important connection to Directive 94/22/EC (the Hydrocarbons Directive) clarifying the considerations to be taken into account by the licensing authority when assessing the technical and financial risks of the offshore operations. The licensing authority must consider the operator's ability to ensure 'continued safe and effective operations under all foreseeable conditions.'70
One of the principles set out in Article 191(2) TFEU is the polluter-pays principle. The principle addresses situations when environmental damage has already been caused. The costs resulting therefrom, including the costs of restoring the environment, must be borne by the polluter.71
The polluter-pays principle was incorporated into the EU law in the Environmental Liability Directive (ELD) which establishes the framework of the environmental liability based on the 'polluter-pays' principle, to prevent and remedy environmental damage. OSD refers consistently to the polluterpays principle and to the ELD throughout the preamble and the main text, removing any doubt as to the applicability of environmental liability to damage caused by offshore activities (in the sector specified by OSD and ELD).72
The OSD has introduced several important adjustments to the ELD regime, making it stronger to deal with remedial issues in the offshore sector. 67 Recital 5 of the EIA Directive. 68 To strengthen control over offshore activities, the OSD also envisages public participation in the decision-making processes (EIA Directive) and public access to the supervision of offshore operations with potentially significant effects on the environment: First, the essential improvement in the liability regime for environmental damage caused by offshore accidents introduced in the OSD is the extension of the territorial scope of liability for water damage under the ELD. This is now brought in line with the definition of 'marine waters' in the Marine Strategy Framework Directive and stretches to the outmost reach of the area where a Member State has and/or exercises jurisdictional rights, in accordance with UNCLOS, namely, the continental shelf.73 Considering that offshore operations occur mostly outside territorial sea limits, such an extension was very necessary.
Secondly, OSD ensures that the responsible entity is clearly identifiable and accessible, something which is identified as a problem in the ELD.74 With respect to the accessibility, the OSD assigns the main responsibility to the licensee, irrespective of whether operations are carried out by the licensee or, or on behalf of, the licensee or the operator. However, the operator is also assigned a central role and must always be the entity with the primary responsibility for safety of operations, to ensure that the environmental liability regime is functioning properly.75 Importantly, Member States must ensure that the licensees are financially capable to remedy the damage caused by an offshore accident. OSD emphasizes in a number of provisions that the ability to provide financial compensation for damage is an essential requirement which Member States must impose on licensees and operators before granting the licence.76 As to the licensee's financial ability to remedy the potential or real damage, Member States are required to ensure that the licensee is financially liable for the prevention and remediation of environmental damage, caused by offshore oil and gas operations.
Thus the OSD contributes to a more adequate and comprehensive mechanism for the application of the polluter-pays principle in the offshore sector. However, ELD and consequently OSD apply only to pure ecological damage and do not regulate the civil liability or affect rights of compensation for traditional damage granted under any relevant international agreement regulating 73 Finally, although general principles of environmental protection are embedded in international law, the EU provides more precise context and has an effective enforcement mechanism to ensure adherence by the EU Member States.
As far as the application of EU law is concerned, it is submitted that in the context of the EEA, EEA law applies only to the territory of the parties to that agreement and therefore the position may be different from the one under EU law. Furthermore, it is uncertain whether the EU has competence to adapt measures requiring EU Member States to act, for example, by requiring them to carry out seabed activities or imposing specific conditions as to how EU Member States decide to exploit the seabed over which they have international sovereignty. Nevertheless, should coastal EU Member States adopt national legislative measures which may give rise to different national standards, then the challenge for the EU is to decide whether the risk to the internal market warrants legislation to be adopted under Article 114 TFEU on the basis of necessity to safeguard the integrity of the internal market. 77 ELD also excludes personal injury, damage to private property or to any economic loss; it does not affect any right regarding these types of damages and it does not give private parties a right to compensation as a consequence of environmental damage or of an imminent threat of such damage (Article 3(3)).
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As to the regulation of seabed mining activities, the EU considers that international institutions have not delivered and that it is well paced to play a significant role in management of the seabed. Already, where EU Member States have jurisdiction to regulate seabed mining activities under the UNCLOS regime, general principles of EU law apply78 and general EU rules adopted to regulate the activities of market operators, such as reporting obligations imposed on undertakings, will be applied equally to operators seeking mining licences. A problematic scenario may arise if the EU decides not to wait for the international community to act and adopts specific legislation to regulate seabed mining activities carried out within the jurisdiction of the EU Member States. Should such a situation arise, then there is a great risk that the EU may adopt its own standards for seabed mining operations ahead of the international regime.79 The challenges will then be to establish an international regime, as well as to ensure that one regime prevails.
Similarly, as far as environmental protection of the seabed is concerned, there are clearly gaps and inconsistencies which the EU, irrespective of whether its competence is exclusive or shared, is willing to act and impose a minimum standard of safety in all activities in the offshore sector. The OSD has strengthened ELD in the oil and gas sector but it would be an advantage for some further action in respect of compensation and risk pooling arrangements as suggested in Recital 63 of the OSD.
There is no doubt that disposal and management of waste produced as a result of exploration and extraction of minerals of the seabed as well as dumping of de-commissioned installations, is a serious challenge. A comprehensive framework for the safe management of waste from extractive industries at EU level is laid down in the 2006 Mining Waste Directive.80 However, waste resulting from the offshore prospecting, extraction and treatment of mineral resources is excluded from the scope of this Directive.81 To the extent of this Finn Arnesen, Rosa Greaves and Alla Pozdnakova -9789004391567 Downloaded from Brill.com01/31/2020 08:32:43PM via free access exclusion, the general Waste Directive applies to waste produced on offshore installations and brought on shore,82 leaving the operator with the responsibility to have the waste treated properly in accordance with the requirements of the Directive. It seems fair to conclude the endeavours of the EU with regard to seabed mining in many respects resembles a voyage into unchartered waters, and that it is called for the vigilance required when sailing in such waters.
